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1. Human Resources policy incorporated into contract of employment

The Federal Court has this week decided a landmark case, finding that policies contained in a Human Resources (HR) manual are part of a contract of employment. 

In this case, an employee, Nikolich, was employed as an adviser by Goldman Sachs JB Were Pty. Ltd. On being offered the job he was given a copy of the company’s HR policies. This dispute arose when Nikolich had a dispute with the manager about the reallocation of a former worker’s clients among the investment advisors, which led to the manager allegedly intimidating and harassing him. The company failed to deal promptly with Nikolich’s complaint about the manager’s conduct. 

The majority of the full bench of the Federal Court upheld an earlier decision that stockbroker Goldman Sachs JB Were Pty. Ltd. breached a term of a worker’s employment contract, contained in the company’s HR policy, that it maintain a safe and healthy workplace. 

The Federal Court found that the HR policy was incorporated in the employee’s contract of employment and was binding on the employer. Nikolich was awarded over $500,000 in damages.  

This case has important implications for all organisations. Where employers publish policies that detail procedural steps they will take in certain cases, or discuss in general terms the environment of the workplace, the employer may be contractually bound by those statements. Some policies are quite broad and could give rise to serious awards of damages. To avoid the consequences of having a HR policy incorporated into the contract of employment; it may be advisable to have an express term in the employment contract stating that the organisations policies are not binding. This raises the question of whether it is possible to bind the employee to the organisations HR policies but not the employer. This issue may be decided at a later date and we will keep you informed of any changes. 

Goldman Sachs JB Were Services P/L v Nikolich [2007] FCAFC (7 August 2007)
2. The Fairness Test Policy Guide
The Workplace Authority has released a policy guide to assist employers in applying the Fairness Test to their employees AWA’s or collective agreements. The policy guide is available from www.oea.gov.au. The policy guide is very useful for employers as it outlines what is fair compensation for the removal of protected award conditions. It is expected that in most instances fair compensation will be provided by way of a higher hourly rate of pay. 

The policy guide outlines threshold requirements; the steps required for carrying out a fairness test assessment; and what the Workplace Authority will consider when assessing whether an agreement fairly compensates an employee for the removal of protected award conditions. 
3. Equal Opportunity Amendment Act (Vic) 2007

The Equal Opportunity Act prohibits discrimination on the basis of specified attributes. A new attribute of employment activity on the basis of which discrimination is prohibited has been inserted into the Act. 

This amendment seeks to protect employees where as an individual, they make a reasonable request to their employer for information about their employment entitlements or communicate concerns to their employer about whether they have been, are being or will be given their employment entitlements. Employment entitlements include entitlements under an employment contract, independent contractor agreement, workplace agreement, award, and State and Commonwealth laws.
A request for information would include questions about the source of the employee’s employment entitlements, what the entitlements are and whether the employee has been, is being, or will be given those entitlements. For example; 
· What is my rate of pay?
· How many holidays have I accrued?

· Do I have an entitlement to paid maternity leave? 
The attribute also covers where an employee communicates a concern to the employer about whether their employment entitlements have been, are being or will be given to them. This may include concerns such as; 

· Has my overtime allowance been paid?

· Am I being paid the correct rate of pay?

· Will I receive my redundancy pay?
The amendments will come into force when proclaimed, or on 31 March 2008 if not proclaimed earlier. 
4. New Victorian Occupational Health and Safety Regulations

The new Occupational Health and Safety Regulations (Vic) came into effect on 1 July 2007. In effect the new regulations consolidate the 13 separate existing Occupational Health and Safety (OH&S) regulations and thereby provide consistency with national standards. Although there have been few substantive changes, some changes include the following:

· The requirement for an employer to conduct a risk assessment has been removed in most circumstances, except in high risk construction work, mines and major hazard facilities. 

· Hazard identification (for example in relation to manual handling and falls prevention) and control of an identified risk are still mandatory. 
· Where employees are represented by a Health and Safety Representative (HSR) consultation with employees about health and safety matters must involve the HSR. The regulations prescribe how to consult with an HSR. 
5. Payment of Notice and ‘ordinary hours’

The Federal Magistrates Court has made its first ruling of what constitutes ‘ordinary hours’ of work for the payment of notice under the Workplace Relations Act 1996 in the following case. 
A welder was hired for approximately four weeks until the end of last year on a gas processing plant in Victoria. Under the agreement in place at the plant, the welder worked 36 ordinary hours a week. He also worked between 7 and 15.5 hours overtime. The employer dismissed the worker for operational reasons and paid him a sum made up of annual leave entitlements, leave loading and a week in lieu of notice calculated on 36 hours pay at ordinary rates. The welder contested the payment of notice saying that it should have included a component for the overtime that he completed each week. 

The Federal Magistrate’s Court held that the payment in lieu of notice was to be calculated on the basis of the employee’s “ordinary hours of work (even if they are not standard hours).” In reaching his decision the Magistrate considered that the worker was not required to work overtime, overtime was not guaranteed, and the amount of overtime worked by the employee varied week to week, concluding that it was not possible to say what his regular customary hours were. Therefore, the term ‘ordinary hours’ was to be given its ordinary and literal meaning, and the welder was not entitled to have his payment in lieu of notice paid on the basis of overtime worked, only on the ordinary hours. 

Ivan Moloney v Beverage Engineering Pty. Ltd. [2007] FMCA 
6. Epileptic nurse wins compensation over rostering- unlawful discrimination claim.
In a recent case, an epileptic nurse won an unlawful discrimination claim against his employer after he was required to work a split shift despite telling his manager that he could not do so because of his illness. 
A preliminary roster went up and the nurse told the Acting Nurse Unit Manager (ANUM) that he wanted to work afternoon shifts only for a four week period as he was feeling tired as a result of his epilepsy medication. The final roster had him working a mixture of night duty and day shifts. He spoke to the ANUM and stated that he couldn’t work the day shift, and it was agreed that he could change the roster so that he worked only night shifts. 

Later in the week he went to work and the ANUM had left a note for him saying that he had to work the day shift as originally rostered. He resigned on the spot. He later had a grand mal fit when he arrived home and remained off work on sick leave. His doctor certified him as being unfit for work for three months. 
It was held that the hospital expected the nurse to work in a way that he could not comply with as a result of his illness. The Court found that the roster directions were unreasonable having regard to the nurses illness, and in breach of the Federal Disability Discrimination Act. The hospital was required to pay the nurse $15,000.00 in compensation. 

Rawcliffe v Northern Sydney Central coast Area Health Service & Ors [2007] FMCA  
If you have any enquiries, comments or suggestions, please e-mail Natasha Fletcher at nfletcher@vhia.com.au
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