1. Workplace Relations Fact Sheet

The Workplace Relations Fact Sheet must be provided to current employees by 20 October 2007. The Fact Sheet should be handed to new employees within seven (7) days of commencing employment. The Workplace Relations Fact Sheet is available from the Workplace Authority’s website (www.oea.gov.au). 

Acceptable ways to distribute the Fact Sheet are as follows:

· Give a copy to the employee personally; or

· Sending the copy by pre-paid post to the employee’s residential address or a postal address nominated by the employee; or

· Sending the copy to either the employee’s e-mail address at work or another e-mail address nominated by the employee; or

· Sending to the employee’s e-mail address at work (or other nominated e-mail address) an electronic link to the page of the Workplace Authority’s website where the Fact Sheet can be downloaded; or

· By sending the copy by facsimile to either the employee’s facsimile number at work, at their home, or another facsimile number nominated by the employee.
2. Human Resources policy incorporated into contract of employment- revisited

Following the August Workplace Relations Update, there have been a number of enquiries regarding to the effect of the case Goldman Sachs JB Were Services P/L v Nikolich, where the Human Resources policy was incorporated in the employees contract of employment. 

The enquiries have primarily been about the effect that this case will have on organisations, and what liabilities, if any will follow. 

Advice for employers:
· Check your organisations policies and procedures. Know what is in them and when to use them

· Check that there aren’t onerous obligations imposed on the employer (i.e. mandated independent third parties to conduct investigations)

· Follow the policies and procedures.

· Have procedures in place so that your policies and procedures are reviewed and updated regularly. 

Recent cases have shown that issues usually arise when an employer does not follow their own policies and procedures. So if your organisation follows its policies and procedures there should be no cause for concern.
3. The Disability Act (Vic) 2006

The Disability Act 2006 (Vic) came into force on 1 July 2007. The Act repealed the Intellectually Disabled Persons’ Services Act 1986 and the Disability Services Act 1991. 
The purpose of this Act is to enact a new legislative scheme for persons with a disability which reaffirms and strengthens their rights and responsibilities and which is based on the recognition that this requires support across the government sector and within the community. Outlined below are some of the major features of the new Act.  
The Victorian Disability Advisory Council

The Victorian Disability Advisory Council aims to enshrine the rights of people with a disability to participate in all levels of decision making. The Council provides advice to the Minister for Community Services on issues that affect people with a disability across all government services.

The Council is broadly representative by specifying that people appointed reflect the diversity of people with a disability and have appropriate knowledge and experience in matters relevant to people with a disability. 
The key functions of the Council are:

· To provide advice to the Minister for Community Services on issues such as whole-of government policy and planning for people with a disability; 
· To raise community awareness of the rights of people with a disability; and 
· To monitor strategies to increase the inclusion and participation of people with a disability in the community. 

The Disability Services Commissioner 

The Disability Services Commissioner is an independent person, appointed by the Governor in Council. Mr Laurie Harkin has been appointed as the first Disability Services Commissioner for Victoria. 
The Act provides the Disability Services Commissioner with broad and flexible discretion to consider, investigate and conciliate complaints. Any person can make a complaint to the Disability Services Commissioner in relation to a disability service. A complaint may be made to the Disability Services Commissioner if the complaint arises out of the provision of a disability service or if the disability service provider has not properly investigated and responded to a complaint.

The functions of the Disability Services Commissioner include:

· investigating complaints;
· conciliating complaints;
· reviewing and identifying the causes of complaints;
· considering ways of improving disability services complaints systems;
· determining what action should be taken by a disability service provider where a complaint has been found to be justified;
· gathering information from disability service providers about complaints and publishing this information; and
· reporting annually to the Victorian Parliament on the number and outcomes of complaints.

In most cases, the Disability Services Commissioner will only accept a complaint if satisfied that all reasonable steps have been taken to resolve the matter directly with the disability service provider.

If the Disability Services Commissioner accepts a complaint, attempts will be made to resolve the complaint by assisting with conciliation between the parties. If an agreement cannot be reached or the Disability Services Commissioner thinks the complaint is not suitable for conciliation, the Disability Services Commissioner may investigate. If the complaint is justified, the Disability Services Commissioner may also determine what action should be taken to resolve the issue.
Protecting the rights of people subject to restrictive interventions and compulsory treatment
A small number of people with a disability are subject to restrictive interventions (such as restraint or seclusion) or to compulsory treatment, due to the harm that they pose to themselves or others. The Act provides strong requirements to ensure that the rights of these people are protected. 
Office of the Senior Practitioner

The appointment of a Senior Practitioner is a key part of the Act to ensure that people’s rights are protected when these practices are used. The Senior Practitioner will also ensure that appropriate standards are met in relation to these practices. The Senior Practitioner has extensive powers and can investigate and direct disability service providers to either stop or undertake a practice. 

The Act has specific requirements for the use of restraint and seclusion. The Act says that restraint and seclusion cannot be used unless the following criteria are met:

· the disability service provider is approved to use restrictive interventions;

· the use of restraint or seclusion is included in a behaviour management plan;

· a person who is independent of the disability service provider has explained the use of restraint or seclusion to the person with a disability and that the person has the right to seek a review of the decision with VCAT;

· the behaviour management plan has been given to the Senior Practitioner. 

The Senior Practitioner is responsible for monitoring the use of restraint and seclusion. The Senior Practitioner may also monitor or set guidelines about the use of other restrictive interventions. 

Access to Disability Services
Support for people with a disability is available from disability services as well as from services in the broader community. When a person with a disability asks for support from a disability service, the Act ensures that the process is simple and consistent for all people with a disability.

A person with a disability, or a person on their behalf, can ask a disability service provider for support. For a person with an intellectual disability, this changes the way they can access supports as they no longer have to be ‘registered’ with the Department of Human Services before receiving a service. This will provide greater choice as to which disability service providers can be asked for support. For people with other types of disability this is how they currently access support. 

The Act uses a functional rather than diagnostic definition of disability. It requires that a person have an impairment which may be sensory, physical, neurological or an acquired brain injury. The Act also states that the result of the impairment must be a substantially reduced capacity in at least one of the areas of self-care, self-management, mobility or communication and the person must require ongoing or long-term episodic support. The definition of disability also includes an intellectual disability or developmental delay.
The Act does not require a person to be formally assessed prior to accessing disability services. A formal assessment will only occur when it may be difficult to confirm whether the person has a disability. The information gathered to help make this decision will be as minimal as possible. This may include information from the person, their family or carer, school reports, doctors’ letters, or other information to help make the decision. This will make the process more streamlined and means that people do not have to undergo a formal assessment when it is clear they have a disability.
If a disability service provider believes that the person does not have a disability, the person seeking services has a right to ask the Secretary of the DHS to decide whether they have a disability. 

The Secretary must advise the person within fourteen (14) days of making a decision of:

· The decision; and

· That the person can apply to the Victorian Civil and Administrative Tribunal (VCAT) for a review of the decision. 

An application to VCAT should be made within twenty-eight (28) days of the person being notified by the Secretary. 

On reviewing the decision of the Secretary, VCAT may:

· Confirm the decision of the Secretary;

· Return the matter to the Secretary for further consideration; or

· Make its own decision as to whether the person has a disability. 

Complaints and the Disability Act

The Act strengthens complaints systems with the aim of improving the quality of services for people with a disability. It strengthens both internal and independent complaints systems by ensuring disability service providers have a system for managing complaints and by establishing an independent Disability Services Commissioner to investigate and conciliate complaints relating to disability services.

Provision of information

The Act requires that people with a disability be given information that explains their rights. The information given to a person under the Act must:

· Use the language and type of communication they are most likely to understand; and

· Where possible, be both explained to the person and be given in writing. 

If the person with a disability cannot understand the information, it can be given to another person of their choosing who can assist them with understanding their rights. 
Complaints to disability service providers

The Act says that disability service providers must:

· Have a clear process for managing complaints about their service;

· Make sure that people who use their service know how to make a complaint;

· Report every year to the Disability Services Commissioner about the number of complaints they receive and how they managed these complaints. 
When a disability service provider receives a complaint, it should be managed sensitively, objectively, confidentially and promptly. Where possible and appropriate, it should be addressed where the complaint arose and should be resolved informally. If a more formal process is required, then the disability service provider must clearly outline what will happen and what records will be kept. 

If the person is not happy with the way the disability service provider has handled the matter or the outcome, then a complaint can be made to the disability service provider’s management, regional Department of Human Services staff, the department’s central complaints area or the Disability Services Commissioner. 

Complaints to Disability Services Commissioner

A complaint may be made to the Disability Services Commissioner if the complaint is about how a disability service is provided or if the disability service provider has not properly investigated and responded to a complaint. Any person may make a complaint to the Disability Services Commissioner in relation to a disability service. If a person is unable to make a complaint, a parent, carer, guardian, advocate or another person can make a complaint on their behalf. 
4. The importance of conducting compulsory Equal Employment Opportunity (EEO) training in defending discrimination claims. 
A recent decision of the NSW Administrative Decisions Tribunal highlights the importance of conducting compulsory EEO training in defending discrimination claims. 

In Hunt v Rail Corporation (July 2007), Rail Corporation (Rail Corp) was found vicariously liable for sexual harassment of Ms Hunt. The sexual harassment involved humiliating graffiti in the men’s toilets where Ms Hunt worked and a pornographic magazine being placed under Ms Hunt’s door. Despite an extensive investigation, Rail Corp was unable to determine who was responsible for the graffiti and magazine. 

Defence 

In defending the claim, Rail Corp sought to rely upon the 'all reasonable steps' defence to vicarious liability. 

Under anti-discrimination laws, employers are vicariously liable for all unlawful acts of discrimination or harassment by employees, unless the employer can prove that all reasonable steps were taken to prevent unlawful conduct from occurring. If the employer can show 'all reasonable steps' were taken, the employer will not be liable. 

All reasonable steps include: 

· having a comprehensive EEO Policy in place that is well communicated 

· providing training to managers and employees 

· supervising and monitoring the workplace 

· having a complaints procedure, and 

· taking appropriate action when complaints are made 

Findings of the Tribunal
The Tribunal found that Rail Corp had taken extensive steps to investigate and address Ms Hunt’s complaints, including engaging a hand writing expert, installing close circuit TV to monitor the stairs near the toilet, regularly inspecting the toilets for graffiti and applying anti-graffiti paint. Rail Corp also conducted 17 EEO briefing sessions for employees over the course of 18 months. 
However, the Tribunal found there was a fundamental flaw in Rail Corp’s defence because the EEO training and briefings conducted by Rail Corp were not compulsory. The Tribunal said this meant that 'it was possible some staff, perhaps those who were least aware of anti-discrimination, sexual harassment and bullying policies, were able to avoid attending the briefing sessions.' 
Accordingly, Rail Corp failed to make out the 'all reasonable steps' defence and was found vicariously liable for the harassment. Ms Hunt was awarded $20,000 in compensation. 

This case demonstrates the importance of conducting EEO training in defending discrimination and harassment claims and the requirement for such training to be compulsory for all managers and employees. 

5. Handling Employee Grievances

A recent decision in the Industrial Relations Commission of NSW illustrates the importance of employers following their grievance procedures. In this case an employer dismissed two employees following a grievance raised by them against a manager. The employees had raised allegations of bullying against their manager, but had refused to put the allegations in writing. The employees succeeded in their claims for relief from unfair dismissal on the basis that the termination of employment was procedurally unfair. 

Facts of the case

The grievance came to light after the manager invited feedback on his performance from members of his team. In response, each team member expressed their concern with the management of the team. The manager later described one of the employee’s comments (Patterson) as an outburst when discussing the meeting with the CEO. 

At a later meeting, Patterson was directed to meet with the manager and give a commitment to act professionally and refrain from further outbursts. Patterson refused to give such a commitment. The next day Patterson met with the CEO. His support person McNuff also attended the meeting. During the meeting McNuff also raised concerns about the manager, which the CEO asked her to put in writing. In response, McNuff asked that the team members and the manager meet to discuss the grievance. After that meeting, McNuff sent an e-mail to the CEO outlining the team member’s grievances. The CEO stated that each team member should submit their own grievance, not a collective grievance. 

The parties fell into a dispute over whether grievances could be addressed as a group and whether they had to be put in writing. This escalated and one of the employees, McNuff, was dismissed, in part, for failing to detail a grievance in writing. During that same meeting, Patterson was asked to explain why his employment should not be terminated. 

The Australian Services Union (ASU) of NSW notified a dispute to the NSW Industrial Relations Commission (NSWIRC). The Commission recommended that St Vincent de Paul Society (the Society) not terminate Patterson’s employment, consider the matters raised in the proceedings and investigate the grievances. The Society terminated Patterson’s employment the next day. The Society relied on material provided by Patterson which they said demonstrated that the employment relationship had irretrievably broken down. 
The Society has a Human Resources Policy and Procedure Manual. The manual states that the Society will not condone any form of workplace bullying and managers will take immediate action upon the receipt of a complaint. The manual does not stipulate that grievances should be put in writing.

Findings of the Commission

The Commission found that the Society had received complaints of workplace bullying regarding the managers’ behaviour which it was obliged to investigate in accordance with its policies and procedures. The Society was not entitled to insist that the grievances be put in writing or that they be made individually. In acting in the way that it did the Society had breached other policy requirements which required that the principles of procedural fairness be applied to investigations.

The Commission upheld both claims and the employees were reinstated to their former positions and each paid an amount they would have earned had they not had their employment terminated. 

Conclusion

This case highlights the importance of employers knowing their policies and procedures, and following them. It also highlights the importance of applying the principles of procedural fairness to all investigations. It is especially important not to become so fixed on a procedural matter that it overshadows the substantive issues. In this case, the grievance was lost in a dispute over how the grievance was presented. 
Australian Services Union of NSW (on behalf of Maria Ann McNuff and David Patterson) v St Vincent de Paul Society [2007] NSWIRC 1044 (McLeay C) 24 July 2007
6. Redundancy- genuine operational reasons
A recent decision by the Full Bench of the Australian Industrial Relations Commission (AIRC) has overturned an earlier decision and found that an employee was dismissed partly due to operational reasons. 
Facts of the case
An employee was dismissed after refusing to be reassigned to another position. The employee was a qualified computer software engineer who worked for Boeing Australia Limited (Boeing) in Brisbane. Boeing has requested that the employee agree to be reassigned and work as a systems engineer, with part of the work being performed in Canberra. The employee claimed that he was not qualified for the position and rejected the offer. Boeing then gave the employee 24 hours to reconsider his decision. The employee again rejected the offer. His employment was then terminated. 
The employee then lodged an unfair dismissal claim. The employer claimed that the employee was dismissed for genuine operational reasons. Under the Workplace Relations Act an employee cannot make a claim for unfair dismissal of the employee’s employment was terminated for genuine operational reasons. 
Findings of the Commission 
At the first instance the commission found the employee had not been dismissed for genuine operational reasons but had been dismissed because the employee had not followed his employer’s direction to take another position. 
Boeing appealed the decision. The commission referred to an earlier decision which referred to the importance of identifying the reasons given for termination by the employer. The commission agreed that the employee’s employment was terminated because he did not follow the directions of Boeing in accepting reassignment. The commission also found that part of the reason for termination was that there was no other suitable position for the employee, which was an operational reason. 

The commission stated that “where an employer terminated the employment of an employee with particular qualifications and experience because no suitable assignment can be found for an employee with those qualifications and that experience, the termination is for an operational reason”.

Boeing Australia Limited v Acworth (2007) AIRCFB
If you have any enquiries, comments or suggestions, please e-mail Natasha Fletcher at nfletcher@vhia.com.au
Disclaimer

This article may contain errors or omission and does not constitute legal advice and should not be relied on as such.   VHIA recommends that its members seek personal advice if they have any concerns about the content of this article or any other matter.   
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